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DECISIONS OF THE SUPREME COURT OF THE UNITED 
STATES ON CONSTITUTIONAL QUESTIONS' III 

1914-1917 

THOMAS REED POWELL 

Columbia University 

V. RACE DISCRIMINATION 

Two instances of race discrimination which came before the 
court were aimed against aliens. Truax v. Raich2 annulled an 
Arizona statute which required every employer of not more than 
five workers to employ not less than 80 per cent qualified electors 
or native born citizens of the United States. The decision was 
based, not only on the equal protection clause, but also on the 
principle that the states must not interfere with the acknowledged 
powers of the nation. The power to admit aliens which Congress 
possesses and has exercised would be nugatory if the states after 
their admission could deny them the opportunity of a livelihood. 

But neither of these principles was held applicable to the ex- 
clusion of aliens from employment on public works. The opin- 
ions in Heim v. McCall3 and Crane v. New York4 went so far 
as to declare that a state must be as free as an individual to 
decide for itself what persons shall be employed on work done 

1 For the first two installments of this article see 12 American Political Science 
Review 17-49 (February, 1918) and 427-457 (August, 1918). 

2 (1915) 239 U. S. 33. See 22 Case and Comment 780, 29 Harvard Law Review 
219, 9 Maine Law Review 126, 64 University of Pennsylvania Law Review 616, and 3 
Virginia Law Review 398. 

3(1915) 239 U. S. 175. See T. R. Powell, "The Right to Work for the State," 
16 Columbia Law Review 99. See also 4 California Law Review 405, 16 Columbia Law 
Review 67, 1 Cornell Law Quarterly 175, 29 Harvard Law Review 452, 2 Iowa Law 
Bulletin 140, 14 Michigan Law Review 246, 1 Southern Law Quarterly 165, 1 Virginia 
Law Register, n. s. 707, 710, and 3 Virginia Law Review 390. For comments on the 
decision in the state court see 15 Columbia Lawv Review 263, 28 harvard Law Review 
628, and 13 Michigan Law Revieu 695. 

4 (1915) 239 U. S. 195. 
640 
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for it. Yet it must be seriously doubted whether the court by 
actual decision would go so far as to sanction discriminations 
against Quakers or Methodists or Republicans or Democrats. 
The exclusion of aliens may be justified on grounds which would 
not apply to other whimsicalities. 

Negroes were the butt of the other examples of race discrimi- 
nation with which the court had to deal. Three cases annulled 
the so-called "Grandfather clauses" of state election laws, whereby 
those whose ancestors were electors prior to the enactment of the 
Fifteenth Amendment are excepted from the literacy test im- 
posed on others. The court had no difficulty in discovering that 
the effect of this was to exclude all black illiterates, while admit- 
ting many Caucasians whose adventures in chirography were 
equally modest. The invalid exception to the literacy test was 
held to make the test itself invalid. Myers v. Anderson5 ap- 
plied to the state election officials, in favor of negroes whom they 
had excluded from voting, the provisions of the federal statute 
giving a right of action to citizens deprived of the enjoyment of 
any of the rights secured to them by the Constitution. Guinn v. 
United States6 held that such act subjected the officials to con- 
viction under the Act of Congress penalizing a conspiracy to injure, 
oppress, threaten or intimidate any citizen in the free exercise 
of any right or privilege secured to him by the Constitution or 
Lhws of the United States. And United States v. Moseley7 ap- 
plied the same statute to officials who omitted to count and re- 
turn the votes cast by negroes. In this case Mr. Justice Lamar 
dissented, on the ground that the repeal by Congress of sections 
specifically referring to election offenses indicated that the pro- 
visions as to conspiracy were not designed to apply. 

The Oklahoma separate coach law came before the court in 
McCabe v. Atchison, T. & S. F. R. Co.8 A bill for injunctive 

E (1915) 238 U. S. 368. 
6 (1915) 238 U. S. 347. See 81 Central Law Journal 19, 1 Cornell Law Quarterly 

32, 8 Lawyer and Banker 233, 1 Southern Law Quarterly 46, and 3 Virginia Law 
Preview 74. 

7 (1915) 238 U. S. 383. 
8 (1914) 235 U. S. 151. See 49 American Law Review 600, 80 Central Law Jour- 

nal 43, 28 Harvard Law Review 417, 18 Law Notes 182, 213, 50 National Corporation 
Reporter 595, and 20 Virginia Law Register 781. 
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relief was dismissed because it did not appear that the complaining 
negroes had as yet been refused accommodations, or that those 
who might be refused would not have an adequate remedy at 
law. But the opinion of the court made it clear that negroes 
could not be excluded from parlor cars and dining cars furnished 
for white passengers, unless equal accommodations of this char- 
acter were provided for negroes. The argument that there 
would not be a sufficient number of negroes desiring these expen- 
sive accommodations to justify making provision for them was 
dismissed with the answer that the constitutional right to equal 
protection of the laws was a personal one, and that the only jus- 
tification for excluding an individual negro from any particular 
conveyance enjoyed by a white man is that equally good accom- 
modations are afforded him. Chief Justice White, and Justices 
Holmes, Lamar and McReynolds confined their concurrence to 
"the result," which was merely the dismissal of the bill. This 
indicates that the court will be divided when the question passed 
upon in the opinion is squarely presented for decision. 

Reynolds v. United States9 declared that a statute of Alabama 
in its actual operation resulted in the imposition of involuntary 
servitude forbidden by the Thirteenth Amendment. The law 
permitted persons convicted of minor crimes and sentenced to 
imprisonment in default of payment of a fine, to be released 
upon making a contract to work for a fixed term for one who be- 
came surety for the payment of the fine. For breach of this 
contract he was again subject to fine and imprisonment. It is 
not difficult to perceive how an initial misstep might get an 
erring negro into the toils of a system which would forcibly re- 
mind him of antebellum conditions.'0 Mr. Justice Holmes, who 

9 (1914) 235 U. S. 133. See 2 Virginia Law Review 385. 
10 The case before the court involved two negroes. Rivers had been convicted 

of petit larceny and fined$15 with costs of $43.75. Reynolds paid his fine and costs 
and in turn therefor Rivers agreed to work for him nine months and twenty-four 
days at $6 per month. He quit after a month and was thereupon arrested and 
convicted and fined one cent, with costs of $87.05. To avoid imprisonment he 
made a contract with one Broughton as surety whereby Broughton became re- 
sponsible for the fine and costs and Rivers agreed to work for him for fourteen 
months and fifteen days at the rate of $6 per month. 

In the case of Fields, the other negro, a conviction of selling mortgaged prop- 
erty brought a fine of $50 with costs of $69.75. The unfortunate saved himself 
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had dissented in Bailey v. Alabama" concurred in the Rey- 
nolds case, saying in a separate opinion that "the successive 
contracts, each for a longer term than the last are the inevitable, 
and must be taken to have been the contemplated, outcome of 
the Alabama laws. On this ground I am inclined to agree that 
the statutes in question disclose the attempt to maintain service 
that the Revised Statutes forbid." In holding that the Alabama 
laws violated the Act of Congress, the court necessarily held that 
they imposed what was involuntary servitude within the mean- 
ing of the Thirteenth Amendment. 

It might be questioned whether the Reynolds case is properly 
put under the head of race discrimination. The Thirteenth 
Amendment makes no mention of race, color or previous condi- 
tion of servitude. The Alabama law might, so far as its terms 
disclose, operate against whites as well as blacks. But it can 
hardly be doubted that it was aimed against negroes. Very 
likely the Florida statute sustained in Butler v. Perry12 bears 
more heavily on the negro than on the white man. This re- 
quired all able-bodied males between twenty-one and forty-five to 
work six days a year on the roads, or to provide a substitute, or 
pay three dollars. The alternatives are less likely to be taken 
advantage of by large numbers of negroes than by whites. But 
the question of possible discrimination was not raised in the 
case, and for all that appears the complainant was white. 

VI. THE OBLIGATION OF CONTRACTS 

All of the complaints raised under the clause forbidding the 
states to pass any law impairing the obligation of contracts in- 
volved alleged impairments of contracts made by the state 
itself or some subordinate governmental authority. Several 
ceases reiterated the established doctrine that the clause affords 

from imprisonment by agreeing to work for one who became his surety, at the 
rate of $6 a month for nineteen months and twenty-nine days. In both cases the 
contract included board, lodging and clothing, but the money payment stipu- 
lated in the contract was just enough to reimburse the surety for payment of the 
fine, so that none of it would find its way to the pocket of the indented laborer. 

" (1911) 219 U. S. 219. 
12 (1916) 240 U. S. 328. 
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no protection against a change in judicial decision by a state 
court, because that is not regarded as the passing of a law by the 
state.13 Manila Investment Co. v. Trammell14 took the same 
view of the breach by a state board of a contract to convey 
land. Banning Co. v. California' found that under the stat- 
utes in question no binding contract to convey land was con- 
summniated until actual payment was made by the intending 
purchaser, and that therefore the state could change its mind 
after the complainant had done nothing more than to make ap- 
plication, take the required oath and expend money for a sur- 
vey. Other cases held that the alleged contract did not come 
into existence because of the nonoccurrence of a condition pre- 
cedent,16 and that the franchise relied on had been lawfully 
revoked for nonuser.'7 

Several cases involved tax exemptions. Seton Hall College v. 
South Orangel8 found no contract in an exemption granted sev- 
eral years after the incorporation of the complainant, who had 
entered upon no new undertaking thereafter and made no prom- 
ise to do anything in return for the exemption. Weight was given 
to the fact that when the exemption was granted in an amend- 
ment to the corporate charter, there was in force a state statute 
making all corporate charters subject to legislative alteration 
and repeal. In Morris Canal & Banking Co. v. Baird,19 the 
court, without determining whether the tax exemption originally 
was a contract, held that at any rate it did not pass to a grantee 
and lessee of the company originally exempted. 

A different attitude was taken by a majority of the court 
towards the situations presented in Wright v. Central of Georgia 
Ry. Co.20 and Wright v. Louisville & N. R. Co.21 The cases 

13 Willoughby v. Chicago, (1914) 235 U. S. 45; Cleveland & P. R. Co. v. Cleve- 
land, (1914) 235 U. S. 50; Kryger v. Wilson, (1916) 242 U. S. 169. 

14 (1915) 239 U. S. 31. 
16 (1916) 240 U. S. 142. 
18 Louisville & N. R. Co. v. Behrman, (1914) 235 U. S. 164. 
1' New York Electric Lines Co. v. Empire City Subway Co., (1914) 235 U. S. 

179. 
18 (1916) 242 U. S. 100. 
19 (1915) 239 U. S. 126. 
20 (1915) 236 U. S. 674. 
21 (1915) 236 U. S. 687. 
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depend upon their special facts, which are intricate and techni- 
cal. The charter of a corporation exempted its property from 
all taxation other than a specified percentage of annual income. 
It also authorized the grantee to lease and demise the franchise 
and gave to any such lessee the right to be a common carrier. 
The minority, consisting of Justices Hughes, Pitney and McRey- 
nolds, thought that the case came within the general rule that 
tax exemptions should be construed as personal to the grantee, 
and are not transferable and do not run with the property unless 
the legislature has explicitly declared otherwise. It regarded the 
so-called lease as the passing of the entire property to the lessee, 
"to hold, if it pleased in perpetuity, subject to an annual charge of 
the amount specified." The majority, however, thought that 
t he property was still that of the lessor and that the statute sought 
t ) tax the property of the lessor under the guise of reaching some 
s parate interest of the lessee. They are careful to state that 
they do not suggest "that the contract in the charters of the 
le ssor passed by assignment to the lessee," and do not imply 
"that the property was exempted generally, into whosesoever 
hands it might come." 

Contentions that provisions in public-utility franchises au- 
th[orizing the exaction of a five-cent fare were contracts were 
passed upon in two cases. Milwaukee Electric Railway & Light 
Co. v. Railroad Commission22 rejected the contention, finding that 
the state court was warranted in holding that the municipal 
authorities had not been granted authority by the legislature to 
make an irrepealable contract which would "deprive the legisla- 
ture of the right to exercise in the future an acknowledged func- 
tion of great importance." 

In Detroit United Railway v. Michigan,23 the company ob- 
j(dcted to a decision of the state court which held that an agree- 
nment on its part to sell tickets good on certain hours in the day 
at the rate of eight for twenty-five cents over "any of its lines 
ine the city" covered lines in territory subsequently annexed to 
the city. It was conceded that the original franchise granted by 

22 (1915) 238 U. S. 174. 
23 (1916) 242 U. S. 238. See 15 Michigan Law Review 430, and 26 Yale Law 

Journal 500. 
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a township prior to its annexation to the city constituted a con- 
tract permitting the exaction of a flat five-cent fare. The minority 
of the Supreme Court, consisting of Justices Clarke and Brandeis, 
thought the interpretation of the subsequent agreement as includ- 
ing territory which might in the future be annexed to the city was 
merely a question of the law of contracts, which lay within the 
final determination of the state court, whether right or wrong. 
But the majority insisted that the interpretation was erroneous 
and that the state court by applying it to the situation before 
it necessarily gave an effect to the ordinance annexing the town- 
ship to the city, which impaired the obligation of the contract 
existing between the road and the township. 

In other cases the complainants sought unsuccessfully to per- 
suade the court that they had contracts which had been impaired. 
In Seaboard A. L. R. Co. v. Raleigh24 an ordinance permitting a 
railroad to place its tracks on the sidewalk was held to be not a 
contract, but a revocable license. The facts that the permission 
was unlimited in time and was granted after the creation of the 
railroad company and the construction of its road were deemed 
significant and controlling, in the absence of any specific lan- 
guage to the contrary. In Southern Wisconsin R. Co. v. Madison25 
a street railroad was made to pay the cost of an asphalt pavement 
between its tracks and for the space of a foot on either side. The 
company's objection was based on the claim that the charter un- 
der which it then operated, by omitting the provision in a prior 
charter imposing on it the duty to pave, therefore negatived the 
duty. But the Supreme Court sustained the state court in 
holding that the duty to pave was embraced within the admitted 
duty imposed by the charter to keep the space in question "in 
proper repair." 

In New Orleans Taxpayers' Protective Ass'n. v. New Orleans28 
it was urged that since the vote authorizing the municipal acqui- 
sition of a water plant provided for the construction "of a free 
sewerage system, with free water therefor," water for drinking 

24 (1916) 242 U. S. 15. 
22 (1916) 240 U. S. 457. 
26 (1915) 237 U. S. 33. 
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and domestic purposes must be furnished free, because it all 
went ultimately to the sewer. But the Supreme Court had no dif- 
ficulty in deciding that the only contract for free water was for 
such as "was discharged into the sewers for the purpose of in- 
suring the working of a free sewerage system." This was satis- 
fied by the rules of the water board under which "1000 gallons 
per quarter are allowed free, for flushing closets." 

Long Sault Development Co. v. Call27 dismissed for lack of 
jurisdiction a writ of error from the New York court which had 
decided that the grant to complainants of certain rights in the 
St. Lawrence River were unconstitutional as an attempt by the 
state to cede lands held under a trust to control the navigation 
of the river. The majority held that there was no federal ques- 
tion, since the state court had given no effect to the repealing 
legislation later passed. It was evident, however, that they ap- 
proved of the decision of the state court on the constitutional 
question that the alleged contract never had a valid existence. 
Justices Pitney and McKenna dissented, assigning briefly that 
the original grant was a contract and that the state court had 
given effect to the repealing legislation to impair its obligation. 

The last phase of the South Carolina dispensary system came 
before the court in Carolina Glass Co. v. South Carolina.28 
Funds previously in the hands of the county dispensaries were 
lby command of the legislature transferred to the state treasury. 
Those who had furnished supplies to the dispensary, and claimed 
Et lien on the funds, objected; but the Supreme Court found that 
the funds had always been funds of the state, that contracts for 
the dispensaries were made in behalf of the state, that the state 
had not consented to be sued, and held therefore that the re- 
raoval of the funds to the state treasury did not violate the obli- 
gation of a contract. 

Though Congress is not explicitly forbidden to pass a law im- 
)airing the obligation of contracts, Choate v. Trapp29 decided 
that the due-process clause of the Fifth Amendment protects 

21 (1916) 242 U. S. 272. See 1 Minnesota Law Review 347. 
28 (1916) 240 U. S. 305. 
29 (1912) 294 U. S. 665. 
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vested rights acquired by contract. In applying this clause Size- 
more v. Brady30 and United States v. Rowell3" held that con- 
gressional statutes respecting Indian lands did not constitute 
grants in present so as to inhibit later modifications. Williams 
v. Johnson32 took a similar attitude with respect to restrictions 
imposed by Congress on the alienation of lands allotted to indi- 
vidual Indians. The subsequent removal of the restrictions was 
sustained. Oregon & C. R. Co. v. United States33 presented a 
case of rights lost by misuser. Lands had been granted to a 
railroad company to be sold to actual settlers in limited quan- 
tities at a price not to exceed $2.50 per acre. Many sales had 
been made in violation of the terms prescribed in the grant. 
The Supreme Court sustained a decree revesting in the United 
States the title to the unsold lands, and regulating their future dis- 
position, securing however to the railroad $2.50 per acre, less 
deductions on account of prior wrongful acts. This case and 
another between the same parties34 present a sad history of the 
diversion of lands intended for actual settlers. 

VII. IMMUNITIES OF PERSONS CHARGED WITH CRIME 

The provision in the Fifth Ameendment against double jeop- 
ardy was invoked in three cases. United States v. Oppen- 
heimer35 held that a previous acquittal on a plea that the offense 
was barred by the statute of limitations prevented a new indict- 
ment, even though the previous determination was erroneous. 
But in Lovato v. New Mexico36 the accused was held not to be 
twice put in jeopardy because he was arraigned and required to 
plead again after a demurrer to the indictment was overruled. 
And Morgan v. Devine37 held that a person was not put in double, 
jeopardy by being punished for stealing postage stamps and 

30 (1914) 235 U. S. 441. 
31 (1917) 243 U. S. 464. 
32 (1915) 239 U. S. 414. 
33 (1916) 243 U. S. 549. 
34 (1915) 238 U. S. 393. 
35 (1916) 242 U. S. 85. See 30 Harvard Law Review 400. 
36 (1916) 242 U. S. 199. See 84 Central Law Journal 66. 
37 (1915) 237 U. S. 632. 
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also for breaking and entering a post office with intent to com- 
mit a felony, when Congress had made each a separate offense. 

The privilege against self-incrimination was unsuccessfully ad- 
(luced by the respondent in Mason v. United States,'8 who was 
held in contempt for refusing to answer questions which asked 
whether a game of cards was going on at the table at which he 
was sitting and whether he saw anyone playing cards. The 
answer could not expressly incriminate him because the question 
(lid not ask whether he was playing for money. While it might 
lead to his incrimination, the court said that this was a matter of 
degree which the trial judge was in a better position to pass 
upon than any appellate tribunal could be. 

A phase of the immunity bath problem came before the court 
in Burdick v. United States.39 The city editor of the New York 
Tribune had declined to give to the grand jury the sources of his 
information relative to certain articles in that paper about cus- 
toms frauds. His reason was that the information would tend 
to incriminate him. Later he was presented with a pardon from 
the President to the end that, being immune from prosecution, 
hle might be forced to answer. This pardon he declined to ac- 
cept. The court held that the pardon was ineffective unless 
accepted, and that the respondent was at liberty to decline it 
and thereby retain his privilege.40 

The respondent in Badders v. United States4' claimed that he 
suffered cruel and unusual punishment and excessive fines be- 
cause each letter he mailed in pursuance of a scheme to defraud 
-was held to be a separate offense. But the Supreme Court did 
not share his view. Though sentenced to five years imprison- 
:ment on each of seven counts, the periods of imprisonment were 
concurrent and not cumulative. But the fines of $1000 on each 
count were cumulative. 

38 (1917) 244 U. S. 362. 
39 (1915) 236 U. S. 79. See 49 American Law Review 597, 80 Central Law Jour- 

nal 121, 13 Michigan Law Review 427, and 20 Virginia Law Register 955. 
40 To the same effect is Curtin v. United States, (1915) 236 U. S. 96. 
41 (1916) 240 U. S. 391. 
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This completes the cases of criminal prosecution in the federal 
courts where the specific limitations of the Constitution apply. 
But the states as well as Congress are forbidden to pass ex post 
facto laws. Malloy v. South Carolina42 held that the clause was 
not violated by changing the punishment for murder from hang- 
ing to electrocution with an increase in the number of witnesses 
and applying the new mode to execution for crimes committed 
before its passage. Mr. Justice McReynolds said that the 
statute did not change the penalty but only the mode of produc- 
ing it "together with certain non-essential details in respect of 
surroundings." He added that "the punishment was not in- 
creased, and some of the odious features incident to the old 
method were abated." 

Under the due-process clause of the Fourteenth Amendment a 
number of complaints against state process were registered. In 
Southwestern T. & T. Co. v. Danaher43 a telephone company was 
relieved of a fine of $6,300 imposed on it for refusing to furnish 
service to a patron in arrears for past service, where the refusal 
was not expressly forbidden by statute and there had been no 
judicial decision indicating that it was unreasonable. The opin- 
ion gave weight to the fact that the regulation of the company 
had been adopted in good faith and had been applied impartially, 
and that in other jurisdictions such regulations had often been 
pronounced reasonable and valid. The decision was referred to 
"the fundamental principles of justice which the constitutional 
guaranty of due process of law is intended to preserve." It 
stands for a doctrine that the Fourteenth Amendment requires 
that a state "make the punishment fit the crime," and that the 
absence of warning that acts are likely to be held evil reduces the 
gravity of what is later declared to be an offense. Though the 
decision of the court was unanimous, it was evidently reached 
only after some difficulty, for the case was ordered reargued and 
was not decided until over a year after the reargument. In a 

42 (1915) 237 U. S. 180. See 80 Central Law Journal 379, 15 Columbia Law Re- 
view 524, 6 Journal of Criminal Law 436, 19 Law Notes 52, 50 National Corporation 
Reporter 697, and 1 Virginia Law Register, n. s. 396, 555. 

43 (1915) 238 U. S. 482. 
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decision rendered a month earlier a sentence of fourteen years for 
perjury was held not so excessive as to be wanting in due 
process.44 

In two cases the indefiniteness of criminal statutes was alleged 
as a ground of invalidity. In American Seeding Machine Co. 
v. Kentucky46 the complaint was sustained. It annulled an anti- 
trust law which made the unlawfulness of a combination turn 
on the question whether it was for the purpose or with the effect 
of raising the selling price of commodities above what would be 
their market value under fair competition and under normal con- 
ditions. In Fox v. Washington,46 on the other hand, a statute 
which made criminal the editing of printed matter tending to en- 
courage and advocate disrespect for law was said not to be too 
indefinite where the state court by implication at least had con- 
strued it to apply only to literature that encouraged an actual 
breach of the law. The case at bar involved an article styled 
"The Nude and the Prudes" which was held to encourage viola- 
t ion of the laws against indecent exposure. In elaboration of a 
reference to the duty of a court to construe a statute, wherever 
possible, so as to avoid doubtful constitutional questions, Mr. 
Justice Holmes observed that "it does not appear and is not 
likely that the statute will be construed to prevent publications 
merely because they tend to produce unfavorable opinions of a 
particular statute or of law in general." This was in 1915. 

The due-process clause was the basis of the complaint of a 
defendant convicted of murder in a Georgia court, whose con- 
viction was affirmed by the highest state court by a vote of three 
to three. The lack of merit in his contention was affirmed in 
JLott v. Pittman47 on the ground that "the right of appeal is 
not essential to due process." Only half of the judges of the ap- 
pellate court who participated in the decision had heard the ar- 

"1 Collins v. Johnston, (1915) 237 U. S. 502. This case also held that the extra- 
dition treaty with Great Britain does not give to persons extradited for one crime 
an immunity from prosecution for another crime committed after their return. 

45 (1915) 236 U. S. 660. 
46 (1915) 236 U. S. 273. 
'7 (1917) 243 U. S. 588. See 54 National Corporation Reporter 862. 
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gument, and one of the three who voted to affirm had not heard 
it. But the appellant had been given an opportunity for a re- 
argument, of which he did not avail himself. 

From Georgia also came Frank v. Magnum.48 After trial and 
conviction and affirmance of the conviction and denial of a new 
trial by the appellate court of the state, Frank sought a writ of 
habeas corpus from the federal district court on the ground that 
the court which tried him was without jurisdiction. His claim 
was in substance that the court and jury had been subjected to 
mob domination to such an extent that there was in effect a 
"dissolution of the court, so that the proceedings were coram non 
judice." The judges of the Supreme Court were agreed that 
such a state of affairs would deprive the court of jurisdiction and 
so render its proceedings wanting in due process. Justices 
Holmes and Hughes contended that the petition for the writ 
made out such a case that the district court should grant the writ 
and determine whether the facts alleged were true. The ma- 
jority, on the other hand, held that the Supreme Court should 
not confine its attentions to the allegations set forth in the peti- 
tion as to what happened at the trial, but should consider all the 
circumstances disclosed by the record presented, and upon such 
consideration concluded that the determination of the highest 
court of the state that the trial court was not dominated bya 
mob so as to prevent a fair and impartial trial "must be taken 
as setting forth the truth of the matter." The difference of opin- 
ion thus related to questions of fact and to the proper procedure 
in writs of habeas corpus, rather than to any issue of constitu- 
tional law.41 

48 (1915) 237 U. S. 309. See G. B. Goldin, "The United States Supreme Court 
and the Frank Case," 80 Central Law Journal 29, and H. Schofield, "Federal 
Courts and Mob Domination of State Courts," 10 Illinois Law Review 479. See 
also 15 Columbia Law Review 166, 545, and 28 Harvard Law Review 793. 

49 Another point on which all the members of the court were agreed was that 
it was not a violation of the ex post facto clause if the state court reached a deci- 
sion as to the waiver of the right to be present at the rendition of the verdict, 
which was inconsistent with previous decisions, and to the disadvantage of the 
accused. The clause was said to be directed against legislative action only. 
See G. B. Goldin, "Presence of the Defendant at Rendition of the Verdict in 
Felony Cases," 16 Columbia Law Review 18. 
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The minority insisted that "if the petition discloses facts that 
amount to a loss of jurisdiction in the trial court, jurisdiction 
could not be restored by any decision above." But the major- 
ity answered that the petition also disclosed that the existence of 
these alleged facts had been negatived by the decision of the 
highest court of the state, which was not under any possible mob 
domination, and that it begged the question to treat the respond- 
ent's "narrative of disorder as the whole matter." The decision 
indicates that very clear grounds must exist in cases of this kind 
before the Supreme Court will disregard the determination of 
the highest court of the state on a question of fact. There is, 
however, nothing in the opinion to indicate that a federal dis- 
trict judge would be reversed if he grants the writ and finds the 
allegations set forth in the petition to be true. The interference 
of the federal judiciary has the disadvantage that it discharges 
the prisoner and seems to leave him with the defense of double 
jeopardy if the state court seeks to try him again. But this 
particular disadvantage must be weighed against the importance 
of ensuring that strong local feeling does not prevent a fair trial. 

VIII. JURISDICTION AND PROCEDURE OF COURTS 

The great majority of cases dealing with the propriety of ac- 
tion taken by the federal courts involve questions of statutory 
construction and are not within the plot of this story. A few 
cases, however, mark points in the line which circumscribes 
tie field in which the federal judicial power extends under the 
Constitution. In Latta & T. Construction Co. v. Raithmoor,50 
th e admiralty jurisdiction was held to embrace a libel in rem 
tc recover damages against a ship which injured an unfinished 
pier in a navigable channel. New Mexico v. Lane51 held that a 
Slit against the secretary of the interior in respect to certain 
lands whose title was in the United States could not be main- 
tained, as it was in effect a suit against the United States. Ohio 
v. Hildebrant52 reaffirmed the doctrine that whether a state has 

60 (1916) 241 U. S. 166. 
61 (1917) 243 U. S. 52. 
62 (1916) 241 U. S. 565. 
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ceased to have a republican form of government because it has 
made the referendum a part of its legislative power, is not a 
judicial question, but a political one, which is solely for Con- 
gress to determine. And Bankers Trust Co. v. Texas & P. R. 
Co.53 laid down that a corporation created by Congress cannot 
be regarded as a citizen of any particular state for the purpose 
of giving jurisdiction to the federal courts on the ground of 
diversity of citizenship. 

Ohio River Contract Co. v. Gordon"4 held that the jurisdiction 
of a state court over an action for personal injury is not defeated 
because the injury occurred on land over which the federal gov- 
ernment has exclusive legislative jurisdiction. The case also 
involved the question whether the defendant, a foreign corpora- 
tion, was doing business within the state so as to be amenable 
to process. This was answered in the affirmative, in view 
of the fact that its operations were not confined to the federal 
reservation. 

A number of other cases settled complaints as to the methods 
by which state or federal courts sought to exercise jurisdiction. 
Under the due-process clause it was held that a personal judg- 
ment against one who has left the state intending not to return 
cannot be founded on service by publication in a newspaper;" 

53 (1916) 241 U. S. 295. 
54 (1917) 244 U. S. 68. 
6 McDonald v. Mabee, (1917) 243 U. S. 90. See 17 Columbia Law Review 441, 

30 Harvard Law Review 761, 15 Michigan Law Review 493, 45 Washington Law 
Reporter 329, and 26 Yale Law Journal 703. In the opinion of the court Mr. Jus- 
tice Holmes hinted that in view of the fact that the defendant was still technically 
domiciled in the state, not having as yet acquired a domicile elsewhere, and since 
his family was still located within the state, "a summons left at his last and usual 
place of business would have been enough." But the statement is of course dic- 
tum, and is qualified by a "perhaps." The opinion recognizes that some of the 
language in Pennoyer v. Neff, (1878) 95 U. S. 714, warrants the inference that the 
rule requiring personal service on nonresidents applies also to residents, but Mr. 
Justice Holmes plainly implies that some relaxation of that rule might be made 
in the case of absent citizens. 

The case came up in curious fashion. After the rendition of the judgment in 
issue, the plaintiff sued again on the same cause of action, and the defendant re- 
sisted, urging that suit was barred by reason of the prior judgment obtained 
against him on service by publication. It was the plaintiff who claimed that the 
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that a foreign corporation which has done no business in the state 
and has no property there cannot be brought into court merely 
bv service on a resident director;" and that a foreign corporation, 
even though doing business in a state, cannot be brought into 
curt by service on a state official designated by statute, if the 
cause of action arose in another state.57 But if the foreign cor- 
poration has filed a stipulation consenting in advance to service 
OIL a state official, there is no lack of due process in holding that 
such consent covers suits on causes of action arising without, 
as well as within, the state-58 "When a power is actually con- 
ferred by a document, the party executing it takes the risk of the 
interpretation that may be put upon it by the courts." So also 
there is no denial of due process in holding that a defendant who 
permits a judgment in its favor in a state court to be reviewed 
orn its merits on appeal, without interposing a cross appeal to 
question the overruling of its motion to quash the service, 
thereby loses its right to contest further the question of jurisdic- 
tion;5g and in holding that a defendant sued on a judgment ob- 

former judgment in his favor was void because it denied due process to the de- 
ferndant. Mr. Justice Holmes declared that "the obligations of the judgment are 
re('iprocal, and the fact that here the defendant is asserting and the plaintiff deny- 
ing its personal effect does not alter the case." The judgment being absolutely 
vo Ad, its invalidity could be relied on by the person in whose favor it was obtained, 
where it was asserted as a defense against him in another action. 

66 Riverside & D. R. Cotton Mills Co. v. Menefee, (1915) 237 U. S. 189. See 
Gerard Henderson, The Position of Foreign Corporations in American Constitu- 
tional Law, pages 64-87. See also 80 Central Law Journal 397. It had previously 
been established that a judgment founded on such service was not entitled to rec- 
ognition in other states, but this was the first time that the Supreme Court defi- 
nitely laid down that it would grant relief against the enforcement of such a judg- 
ment in the courts of the state which rendered it. 

57 Simon v. Southern R. Co., (1915) 236 U. S. 115. See W. F. Cahill, "Juris- 
diction over Foreign Corporations and Individuals who Carry on Business within 
the Territory," 30 Harvard Law Review 676. See also 28 Harvard Law Review 804, 
and 13 Michigan Law Review 520. In this case the federal district court, acquir- 
ing jurisdiction by reason of diversity of citizenship, enjoined the judgment cred- 
itor from enforcing his judgment, and the Supreme Court sustained the injunction 
declaring the judgment absolutely void under the due-process clause. 

58 Pennsylvania Fire Ins. Co. v. Gold Issue Min. & M. Co., (1917) 243 U. S. 
93. See 84 Central Law Journal 359, 2 Southern Law Quarterly 235, and 26 Yale 
Lax Journal, 794. 

59 Western Life Indemnity Co. v. Rupp, (1914) 235 U. S. 261. The court, in 
approving the practice here declared not inconsistent with due process of law. 
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tained against it in a sister state, who unsuccessfully contested 
in that state the validity of the service, cannot raise the issue 
again when sued on the judgment.6' 

The other due-process questions are more difficult to classify. 
In Coe v. Armour Fertilizer Works6' a stockholder in a corpora- 
tion successfully resisted a procedure whereby without any notice 
to him an execution issued against him for the unpaid subscrip- 
tion on his stock, after a return of nulla bona upon an execution 
against the corporation. The defect of lack of notice was held 
not to be cured by a provision allowing the stockholder to liti- 
gate in subsequent proceedings the question whether he was a 
stockholder or the amount still unpaid on his stock. But Holmes 
v. Conway62 held that under the peculiar circumstances of the 
case a summary order of a court directing a litigant to pay into 

remarked that it prevented a plaintiff from seeking to get a binding judgment in 
his favor by the exercise of the court's jurisdiction, and at the same time reserv- 
ing a chance to defeat a judgment in favor of his opponent on the ground that the 
court was without jurisdiction. The practice in the federal courts of allowing 
questions of jurisdiction to be raised at any stage in the proceedings was said to 
be based on the rule that the parties cannot by consent or waiver confer on 
federal courts a jurisdiction not granted them by the Constitution, and there- 
fore to set no standard which must be followed by state courts. 

60 Chicago Life Ins. Co. v. Cherry, (1917) 244 U. S. 25. See 85 Central Law 
Journal 1, 55 National Corporation Reporter 9, 27 Yale Law Journal 121, and 45 
Washington Law Reporter 535. The Supreme Court declared that even if the 
decision of the state court was erroneous, this was merely a mistake of law, and 
did not constitute a violation of due process. Mr. Justice Holmes observed that 
"whenever a wrong judgment is entered against a defendant, his property is 
taken when it should not have been; but whatever the ground may be, if the mis- 
take is not so gross as to be impossible in a rational administration of justice, it 
is no more than the imperfection of man, not a denial of constitutional rights." 

The brief for the defendant in error contended that there was no federal ques- 
tion to give jurisdiction to the Supreme Court on a writ of error; but the Su- 
preme Court by taking jurisdiction indicates that a state may deny due process 
of law by giving to the judgment of a sister state more faith and credit than that 
to which it is entitled. But the opinion warrants the inference that the only case 
in which the Supreme Court would grant relief is where the sole issue in the court 
below is whether the court first rendering the judgment could constitutionally 
exercise jurisdiction, and where the second state by its decision has given effect 
to a judgment which the Supreme Court deems absolutely void. 

61 (1915) 237 U. S. 413. 
62 (1916) 241 U. S. 624. 
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the treasury of the court the proceeds of certain fire insurance 
policies was not wanting in due process. Mr. Justice Pitney dis- 
sented, and the majority opinion conceded that the case was a 
d fficult one, but in view of the facts that the complainant had been 
accorded two hearings at previous times, had been present at 
every stage of the proceedings, had failed to suggest surprise or 
prejudice because of the absence of formal notice, or to request 
a further hearing, it was thought that he had received the sub- 
slance of what due process requires. 

Statutes imposing conditions or limitations on access to the 
courts were sustained in three cases. Grant Timber & Mfg. 
Co. v. Gray63 sanctioned the Louisiana procedure whereby a de- 
fe ndant in a possessory action for land coupled with a demand for 
damages cannot bring an action to determine the title until the 
p ssessory action has been ended and he has paid any damages 
assessed against him. Christianson v. King County64 sustained 
a territorial statute of Washington giving authority to the pro- 
bate court to declare the lands of an intestate escheated to the 
county for want of heirs, after appropriate notice, and cutting 
off the right of claimants who do not appear. In O'Neil v. 
Northern Colorado Irrigation Co.65 complaint was made of a 
statute which as interpreted by the state court prevented a 
claimant to water rights from asserting his claim after four years 
from the time when another appropriator was accorded a pri- 
ority. The complainant was accorded no hearing when the 
other appropriator was granted his priority, because the two 

- ere in different water districts, and the decision of the state 
court that his rights lapsed after four years was not announced 
until after the four years had expired. But the court held that 
he could not complain because the construction of the statute 
surprised him, when it was too late for him to act on the con- 
st-ruction and save his rights. And it said further that, even if 
the construction was inconsistent with prior ones, this was only 
a departure by a court from a rule of property previously estab- 
lished, and that this in itself is not a denial of due process. 

63 (1915) 236 U. S. 133. 
64 (1915) 239 U. S. 356. 
65 (1916) 242 U. S. 20. 
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Two cases involved the propriety of statutes allowing attor- 
neys' fees to successful litigants. Meeker v. Lehigh Valley R. 
Co.68 sustained a provision in the Interstate Commerce Act which 
as construed allowed a reasonable attorney's fee to shippers who 
prosecute to success in the courts an action to recover damages 
awarded against a carrier by the interstate commerce commis- 
sion. But Atchison, T. & S. F. R. Co. v. Vosburg67 found a 
denial of equal protection of the laws in a provision in a Kansas 
reciprocal demurrage law which allowed an attorney's fee to a 
shipper who prosecutes a successful action against a carrier for 
failure to furnish cars, when no such fee is allowed to the carrier 
in a successful action against a shipper who has failed to use cars 
promptly. 

Other decisions found no want of due process in requiring a 
surety on a bond for the release of attached property to agree 
to submit to the jurisdiction of the court in which the attachment 
lies and in making a final judgment for the plaintiff in the action 
a joint one against the defendant and the surety to the extent of 
the appraised value of the attached property;68 in enforcing 
against the bank deposit of a nonresident husband an order for 
alimony, where before the filing of the bill the court issued an 
order restraining the bank from paying the deposit to the hus- 
band;69 in requiring a defendant to go to trial after amendment 
of the complaint where he alleged that he was unprepared for the 
amendment but conceded that he was not surprised;70 in holding 
that defendant by consenting to the reviver of an action in the 
name of the plaintiff's executrix was estopped later to challenge 
her capacity to maintain the action;7' in hearing a case upon the 
transcript of the evidence at a former trial, where the transcript 
was used with the consent of both parties;72 and in affirming the 

"6 (1915) 236 U. S. 412. 
61 (1915) 236 U. S. 56. See 81 Central Law Journal 146. 
8 United Surety Co. v. American Fruit Product Co., (1915) 238 U. S. 140. 

P Pennington v. Fourth National Bank, (1917) 243 U. S. 269. See 84 Central 
Law Journal 319, 16 Michigan Law Review 184, 3 Virginia Law Register, n. s. 68, 
and 26 Yale Law Journal 66. 

10 Seaboard A. L. R. Co. v. Koennecke, (1915) 239 U. S. 352. 
Parker v. McLain, (1915) 237 U. S. 469. 

4'I De La llama v. De La Rama, (1916) 241 U. S. 154. 
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judgment of the trial court notwithstanding error committed 
against the appellant, where the appellate court found that the 
error was not prejudicial.73 

In a number of cases defendants sued in state courts on causes 
of action arising under the federal Employers' Liability Law con- 
t1nded unsuccessfully that the proceedings must conform to the 
requirements of the Seventh Amendment. The court held that 
the amendment applied only to proceedings in the federal courts 
and not to proceedings in state courts under federal statutes. 
The cases sustained verdicts rendered under the Virginia pro- 
cedure which provides for a jury of seven in civil causes,74 and 
under the Minnesota procedure which permits a jury to reach a 
verdict by a five-sixths vote if the jury has been unable to reach 
v. unanimous agreement after deliberating for twelve hours.76 A 
similar result was reached with respect to the procedure of Ken- 
tucky76 and Oklahoma77 permitting verdicts to be reached by 
Line jurors out of twelve. 

The full faith and credit clause brought to the court a number 
Of cases in which state courts had declined to give effect to the 
judgments of sister states. In none of the cases to be consid- 
(red had the person against whom it was sought to apply the 
judgment been personallyservedwithprocess in the jurisdiction 
rendering the judgment. And in only two cases had the judg- 
ment been rendered against the person now sought to be fore- 
closed by it. 

One of these two ases was Baltimore & 0. R. Co. v. Hostetter78 
which reaffirmed previous holdings that a judgment against a 
garnishee obtained without personal service on the debtor must 
be recognized by courts of another state as a defense in a suit 

78 Porter v. Wilson, (1915) 239 U. S. 170. 
lo Chesapeake & R. R. Co. v. Carnahan, (1916) 241 U. S. 241. See 3 Virginia 

Law Review 312, and 4 Virginia Law Review 69. 
76 Minneapolis & St. L. R. Co. v. Bombolis (1916) 241 U. S. 211. See 83 Cen- 

tral Law Journal 21, and 15 Michigan Law Review 166. 
" Louisville & N. R. Co. v. Stewart, (1916) 241 U. S. 261; Chesapeake & O. 

lt. Co. v. Kelly, (1916) 241 U. S. 485; and Chesapeake & 0. R. Co. v. Gainey, 
1916) 241 U. S. 494. 

1f St. Louis & S. F. R. Co. v. Brown, (1916) 241 U. S. 223. 
78 (1916) 240 U. S. 620. 
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by the debtor against the garnishee. The claim against the 
debtor in this case was based on a previous judgment rendered 
against him, so that the question of his indebtedness had been 
determined against him prior to the garnishment proceedings. 
This is doubtless the reason why the court did not consider 
whether the garnishee had lost his defense by failure to give 
reasonable notice to the debtor of the pendency of the proceed- 
ings, since the facts in the case appear to give warrant for mak- 
ing such a claim. But in Wells Fargo & Co. v. Ford,79 such 
neglect on the part of a carrier to give seasonable notice to a 
consignor of the pendency of a replevin suit brought against it 
was held to justify the court of a sister state in declining to rec- 
ognize the judgment in replevin against the carrier as a defense 
to a subsequent action brought against it by the consignor for 
the value of the goods consigned and replevied. The principle 
is obviously applicable in garnishment proceedings. 

Another limitation to the effect which must be given to a judg- 
ment of a sister state founded only on service on a garnishee was 
declared in New York Life Ins. Co. v. Dunleavy.80 Mrs. Dun- 
leavy and one Gould were rival claimants to the surrender value 
of an insurance policy claimed by the former as assignee of the 
latter. A judgment creditor of Mrs. Dunleavy brought gar- 
nishment proceedings against her in Pennsylvania, serving both 
Gould and the insurance company as garnishees. The company 
acknowledged its indebtedness, paid the money into court and 
asked the court to determine whether the fund belonged to 
Gould or to Mrs. Dunleavy. The jury found that there had 
been no valid assignment, and the fund was paid over to Gould. 
Later Mrs. Dunleavy brought action in California for the policy 
and got judgment, which the Supreme Court sustained, holding 
that she was not bound by the Pennsylvania decision against 
the validity of her assignment, because she was not served with 
process in the action. The garnishment proceedings, it was 
said, gave the court jurisdiction to order the garnishee to pay 

9 (1915) 238 U. S. 503. See 81 Central Law Journal 146. 
80 (1916) 241 U. S. 518. See 83 Central Law Journal 20, and 30 Harvard Law 

Review 86. 
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to the creditor any sums found to be due from the garnishee to 
the debtor, but not to determine conclusively that the debtor 
had no valid claim against the garnishee. And the interpleader 
brought by the insurance company was declared to be collateral 
both to the garnishment proceedings and to the original action 
hi which judgment against Mrs. Dunleavy was obtained. The 
result was that the insurance company paid twice and had no 
relief, because the parties could not all be brought before the 
same court, and one jury sustained the assignment, and the 
other declared it invalid. 

A similar untoward result was sanctioned in Spokane & I. E. 
RC. Co. v. Whitley8l in which a railroad company unsuccessfully 
plead a Washington judgment in favor of a widow to defeat an 
Idaho action by the mother of the deceased. The statute of 
Idaho, where the deceased was killed, gave an action in favor of 
"the heirs." Under Idaho law the widow and the mother were 
joint heirs. The mother was not a party to the action brought 
in Washington by the widow, and the Supreme Court held that 
her rights were not affected thereby, even though the defendant 
had paid the judgment. So it paid the widow the full amount 
which should have been divided between her and her mother- 
i:n-law, and then had to pay again the share of the mother. The 
court thought that the road might have saved itself by insisting 
ia the Washington suit that the widow present proof that the 
mother consented to be represented by her. In the absence of 
such proof the widow could have recovered only her moiety, 
unless the court should decline to recognize the applicability of 
the statute of distributions of the state in which the death oc- 
curred. In the particular case the road had evidently connived 
with the widow and was regarded by the Supreme Court as to 
blame for the predicament in which it eventually found itself. 

Baker v. Baker Eccles & Co.82 presents another dispute be- 
tween a widow and her mother-in-law, in which contrary results 
were reached by courts of different states. In proceedings 

81 (1915) 237 U. S. 487. See 3 California Law Review 489. 
82 (1917) 242 U. S. 394. See 30 Harvard Law Review 486. 2 Southern Law Quar- 

t. rly 230, and 26 Yale Law Journal 403. 
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brought in Tennessee by the widow it was held that the deceased 
died domiciled in Tennessee and that the widow was entitled to 
all the personalty, including certain stock in a Kentucky cor- 
poration. But the Kentucky court in proceedings brought by 
the mother found that the deceased died domiciled in Kentucky 
and gave the mother half of the Kentucky assets in accordance 
with the Kentucky statute of distribution. From this judg- 
ment the widow prosecuted a writ of error to the Supreme Court, 
alleging that it denied full faith and credit to the Tennessee 
proceedings. But the court held that the Tennessee court could 
not bind the mother personally in proceedings to which she was 
not a party, and that the judgment of one state that a decedent 
was domiciled there need not be regarded in another state when 
the party whose rights were in issue in the former proceeding 
was not personally served, and the second state decided that the 
first state incorrectly determined the disputed question of domi- 
cile. Each state where there are assets can determine the ques- 
tion of domicile for itself unless the parties have previously joined 
in submitting the question elsewhere. 

The power of each state to control the disposition of realty 
within its borders was brought out in Hood v. McGehee8' which 
sustained an Alabama judgment declining to recognize children 
adopted by the intestate in Louisiana as entitled as heirs to 
Alabama realty, although they were regarded as heirs by Louisi- 
ana. Alabama was said to be "the sole mistress of the devolu- 
tion of Alabama land by descent" and not required to look to 
the law of the owner's domicile to determine who were his heirs. 

Though in Kryger v. Wilson84 the court reiterated its fre- 
quently declared doctrine that whether an element of a contract 
is governed by the law of one state or of another is a question of 
local doctrine of conflict of laws, of which the United States 
Supreme Court will not take cognizance on a writ of error, never- 
theless in two other decisions it indicated a significant and salu- 
tary qualification of the doctrine. Hartford Life Ins. Co. v. 

83 (1915) 237 U. S. 611. See 51 National Corporation Reporter 50. 
84 (1916) 242 U. S. 171. See 17 Columbia Law Review 441, and 26 Yale Law 

Journal 405. For comment on the decision in the state court, see 1 Iowa Law 
Bulletin 92. 



DECISIONS OF THE SUPREME COURT, 1914-1917 663 

Ibbs85 reversed the judgment of a Minnesota court because it 
failed to determine the right of a member of a Connecticut in- 
su:trance company operating under the mutual assessment plan, 
in accordance with a judgment rendered by a Connecticut court 
on the powers of the company in a proceeding in which the Min- 
nesota insured was not a party. The case probably goes no 
further than to declare that all members were privies to that 
judgment, and to sustain the right of some members to bring 
suit in the state where the company is chartered and has its main 
office, a "class suit" which shall bind all the members to a judg- 
ment on the powers of the corporation. 

But Royal Arcanum v. Green,86 decided the same day, cer- 
tainly means to go further. It reversed the judgment of a New 
York court because it determined the rights of a member of a 
Massachusetts fraternal association by the New York law rather 
than by the Massachusetts law. There was here also a previous 
judgment in the Massachusetts court between other parties, but 
the court said that its conclusion did not require it to decide 
whether that judgment was binding on the parties to the New 
York suit. It spoke, however, of the duty of the New York court 
"to give effect to the judgment in such case" as "being sub- 
stantially the same as the duty to enforce the judgment." But 
this was adduced as an additional ground for the decision, the 
m;ain ground being referred to as follows: " The controlling effect 
of the law of Massachusetts being thus established, and the error 
committed by the court below in declining to give effect to that 
law and in thereby disregarding the demands of the full faith 
arnd credit clause being determined. . .)" 

This would lead to the inference that the court means to de- 
clare the doctrine that the full faith and credit clause requires 
each state to apply the law of the state of incorporation in decid- 
ing issues with respect to the powers of a fraternal association 
over its members. Yet the court might later insist that the 
general language of the opinion should not be applied to a case 

85 (1915) 237 U. S. 662. 
86 (1915) 237 U. S. 531. See 81 Central Law Journal 74, 82 Central Law Journal 

8, 29 Harvard Law Review 98, and 25 Yale Law Journal 324. 
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where the element of a judgment of the home state in favor of 
the particular corporation was lacking. And the court may re- 
fuse to extend the doctrine to issues respecting the relations 
inter sese of an ordinary corporation and its stockholders. But 
the expansion of the doctrine, though it would greatly increase 
the work of the Supreme Court, might go far towards ending the 
evil of contradictory adjudications in different states of iden- 
tical questions, whose determination in each state affects directly 
or indirectly the litigants in other states. It ought to be made 
impossible for identical issues between different stockholders 
of the same corporation to be settled in different ways by the 
courts of different states. 

IX. MISCELLANEOUS 

The power of Congress to punish for contempt received con- 
sideration in Marshall v. Gordon.87 The actual decision was 
that the publication by a federal district attorney of a letter 
written by himself containing matter defamatory to the house 
of representatives or one of its committees does not constitute 
such an obstruction to the discharge of the legislative duties of 
the house as to bring a proceeding by the house to punish the 
offender for contempt within the power to take action necessary 
and proper to carry into effect the powers expressly granted. 
The abstractions and generalities of the opinion of the Chief 
Justice make it difficult to present tersely the important imnpli- 
cations of the decision. It is made clear, however, that Con- 
gress does not have the mixed legislative and judicial powers of 
the British house of commons, that its implied powers to punish 
for contempt are strictly ancillary to its express powers, that 
this power cannot be exercised to impose punishment, but only 
to prevent, by direct action or by example, acts which obstruct 
its exercise of its powers, and that imprisonment for contempt 
cannot extend beyond the session during which the contempt 
occurred. 

87 (1917) 243 U. S. 521. See 15 Michigan Law Review 593. For comment on 
the decision in the court below, see 30 Harvard Law Review 384. 
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Other powers exercised by Congress were sanctioned in a num- 
be' of cases. Utah Power & L. Co. v. United States88 held that 
the laws of a state have no bearing upon a controversy over the 
right to use public lands of the United States located within a 
state, and that Congress has power to control their use and dis- 
position "even though this may involve the exercise in some 
me asure of what is known as the police power." Lamar v.United 
States89 declined to countenance the far-fetched contention that 
the assignment of a judge of one federal district to duty in an- 
othier, pursuant to the Judicial Code, was a legislative usurpa- 
tion of the appointing powers of the President. McKenzie v. 
Hare90 sustained the power of Congress to provide that a female 
citizen who marries an alien thereby loses her citizenship, and 
construed the statute to apply to those who marry aliens resi- 
dent in this country. And First National Bank v. Fellows9' 
held that the "necessary and proper" clause gave Congress power 
to authorize national banks to act as trustee, executor, etc., when 
this contravened no state law, and that it was not an improper 
delegation of legislative power to vest in the federal reserve board 
authority to grant permits to national banks so to act. 

Mention has already been made of a number of decisions 
in which the powers of administrative bodies were passed upon. 
To these must be added four others.92 Title Guaranty & S. Co. 
v. Idaho93 held that a state may clothe its bank commissioner 

88 (1917) 243 U. S. 389. 
89 (1916) 241 U. S. 103. 
90 (1915) 239 U. S. 299. See 22 Case and Comment 779, 20 Law Notes 146, 14 

Michigan Law Review 233, and 1 Virginia Law Register, n. s. 865. 
91 (1917) 244 U. S. 416. See 85 Central Law Journal 131, 31 Harvard Law Re- 

vi.,w 308, 25 Journal of Political Economy 746, 2 Minnesota Law Review 55, and 63 
Oflio Law Bulletin 6. 

92 Mention should be made also of South Carolina v. McMaster, (1915) 237 
U. S. 63, which sustained the action of the South Carolina insurance commis- 
si mner in refusing to grant a license permitting a foreign insurance company to do 
business within the state, unless it invested one-fourth of the required reserve 
on policies issued in South Carolina, in approved South Carolina securities. 

For another case sustaining requirements imposed on a foreign corporation 
as a condition of doing business within the state, see Mallinckrodt Chemical 
Works v. Missouri, (1915) 238 U. S. 41. 

93 (1916) 240 U. S. 136. 
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with power to close the doors of a state bank, if upon examina- 
tion it is found to be insolvent, without awaiting judicial pro- 
ceedings. The case did not involve the question whether an 
administrative officer could be given authority to liquidate the 
affairs of a bank without resort to judicial proceedings. Pacific 
Live Stock Co. v. Lewis94 sustained the requirement that land- 
owners claiming rights in a stream must forfeit their claim unless 
they litigate it before the state water board and pay a fee of fif- 
teen cents an acre for the first 100 acres, with diminishing rates 
for the rest. The fee was found not excessive, and the fact that 
the determination of the water board was not final was held im- 
material in view of the fact that it was an integral part of the 
entire proceedings and that the claimant is not prevented "from 
receiving the full benefit of submitting his claim and supporting 
proof to the board." 

Two cases involved the sufficiency of the hearing before an 
administrative board. An absence of any hearing prior to an 
order to resume service on a branch line of a railroad was held 
not a denial of due process where a suitable indemnity bond from 
the persons desiring the service was required for the protection 
of the road in case the administrative order should be vacated 
in a court of equity.95 And Louisville & N. R. Co. v. Finn96 
sustained the administrative procedure provided by Kentucky for 
proceedings to recover charges in excess of rates found to be 
reasonable, although it was less formal than strict judicial pro- 
cedure. There was no formal issue and no method of requiring 
the production of evidence. But the court found that the appel- 
lant was permitted to raise such issues and introduce such evi- 
dence as it desired, and that there was nothing to show that it 
suffered from lack of compulsory process against witnesses. 
Whether a different showing on this point would have produced 
a different result is not stated. 

'4 (1916) 241 U. S. 440. 
95 Detroit & M. R. Co. v. Michigan R. Com., (1916) 240 U. S. 564. 
'6 (1915) 235 U. S. 601. 
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